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UNITED STATES DISTRICT COURT
for the
        Eastern District of Kentucky__________ District of __________
United States of America	) v.	)
	)	Case No.	6:16-CR-20-GFVT-HAI-1
	JACKIE KEITH STEWART	)

	Defendant	)
DETENTION ORDER PENDING TRIAL
After conducting a detention hearing under the Bail Reform Act, 18 U.S.C. § 3142(f), I conclude that these facts
require that the defendant be detained pending trial.
Part I—Findings of Fact
G (1) The defendant is charged with an offense described in 18 U.S.C. § 3142(f)(1) and has previously been convicted 
of G a federal offense G a state or local offense that would have been a federal offense if federal jurisdiction had existed  -  that is
G a crime of violence as defined in 18 U.S.C. § 3156(a)(4)or an offense listed in 18 U.S.C. § 2332b(g)(5) for which the prison term is 10 years or more.
G an offense for which the maximum sentence is death or life imprisonment. 
G an offense for which a maximum prison term of ten years or more is prescribed in
.*

G a felony committed after the defendant had been convicted of two or more prior federal offenses described in 18 U.S.C. § 3142(f)(1)(A)-(C), or comparable state or local offenses:
G any felony that is not a crime of violence but involves:
G a minor victim
G the possession or use of a firearm or destructive device or any other dangerous weapon G a failure to register under 18 U.S.C. § 2250
G (2)	The offense described in finding (1) was committed while the defendant was on release pending trial for a federal, state release or local offense.
G (3)	A period of less than five years has elapsed since the G date of conviction G the defendant’s release 
from prison for the offense described in finding (1).
G (4) Findings Nos. (1), (2) and (3) establish a rebuttable presumption that no condition  will reasonably assure the safety of another  person or  the community.  I further find that the defendant has not rebutted this presumption.
Alternative Findings (A)
G✔(1)	There is probable cause to believe that the defendant has committed an offense
	G✔ for which a maximum prison term of ten years or more is prescribed in 21 U.S.C. § 801 et seq.	.

G under 18 U.S.C. § 924(c).
*Insert as applicable:  (a) Controlled Substances Act (21 U.S.C. § 801 et seq.); (b) Controlled Substances Import and Export Act
	(21 U.S.C. § 951 et seq.); or (c) Section 1 of Act of Sept. 15, 1980 (21 U.S.C. § 955a).	Page 1 of  2
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G (2) The defendant has not rebutted the presumption established by finding 1 that no condition will reasonably assure the defendant’s appearance and the safety of the community.
Alternative Findings (B) G (1)	There is a serious risk that the defendant will not appear.
G (2)	There is a serious risk that the defendant will endanger the safety of another person or the community.
Part II— Statement of the Reasons for Detention
I find that the testimony and information submitted at the detention hearing establishes by G clear and
convincing evidence G a preponderance of the evidence that
by clear and convincing evidence, as set forth in the attached Statement of Reasons for Detention, that no condition or combination of conditions can reasonably assure the safety of any other person and the community.
Part III—Directions Regarding Detention
The defendant is committed to the custody of the Attorney General or a designated representative for confinement
in a corrections facility separate, to the extent practicable, from persons awaiting or serving sentences or held in custody pending appeal.  The defendant must be afforded a reasonable opportunity to consult privately with defense counsel.  On order of United States Court or on request of an attorney for the Government, the person in charge of the corrections facility must deliver the defendant to the United States marshal for a court appearance.
Date:	07/15/2016	Judge’s Signature
Name and Title

*Insert as applicable:  (a) Controlled Substances Act (21 U.S.C. § 801 et seq.); (b) Controlled Substances Import and Export Act
	(21 U.S.C. § 951 et seq.); or (c) Section 1 of Act of Sept. 15, 1980 (21 U.S.C. § 955a).	Page 2 of  2
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STATEMENT OF REASONS FOR DETENTION 
 
United States v. Jackie Keith Stewart 
6:16-CR-20-GFVT-HAI-1 
 
 Having reviewed the Indictment, the Pretrial Services Report (“PSR”), and the evidence and arguments of counsel presented at the detention hearing, and having considered all the factors specified in 18 U.S.C. § 3142, the Court finds that detention is warranted as danger risks cannot be sufficiently mitigated through conditions. 
 
 The defense proffered based primarily on the PSR.  Noting Defendant’s long-term residence in Eastern Kentucky, his close relationships with his mother and son, and lack of any criminal history whatsoever, the defense portrayed Defendant as a good release candidate.  The release scenario includes residing with his son in Chavies, Kentucky as a way to remove him from the bad environment he was in prior to arrest, working at a job in a motorcycle shop arranged by his son, and drug abuse treatment as necessary.  Ankle monitoring, strict supervision, and frequent drug testing were included in the proposed release scenario as well. 
 
 The PSR recommends detention.  The United States conceded rebuttal as to nonappearance risks, but contended the presumption as to danger risks had not been rebutted.  The Court found otherwise, as stated on the record.  Of course, even when rebutted, the presumption does not disappear, but retains evidentiary weight because of “Congress’s substantive judgment that particular classes of offenders should ordinarily be detained prior to trial.”  United States v. Stone, 608 F.3d 939, 945 (6th Cir. 2010) (emphasis added).   
 
The United States seeks detention only based upon danger risks, and offered the testimony of FBI Special Agent Gregory Cox in support of that position.  Cox testified that: 
 
· The investigation began when the Kentucky State Police contacted the FBI and indicated it could, through a cooperating witness (CW), potentially buy narcotics from Defendant who was employed as the Lynch, Ky Police Chief at the time. 
 
· The CW purchased cocaine on January 27, 2016, at Defendant’s residence.  The buy was audio-recorded, and included Defendant instructing Rettie Morris to take his keys and use his police vehicle to obtain cocaine, and later telling the CW how long it would take, the direction Morris was headed, and that the cocaine was of “fair” quality.  The CW also asked if Defendant could find out the status of charges concerning a certain person and whether that person was cooperating with law enforcement, and Defendant “complied with that request.”  Defendant also referred to syringes in the residence that Cox described as being used to take narcotics intravenously. 
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· The same CW: purchased suboxone on February 8, 2016; purchased cocaine (in powder and crack form) on February 23, 2016, again at Defendant’s residence and the CW observed a firearm and gunbelt holster at that time; and attempted to make a buy on March 22, 2016, Defendant was his police uniform with his gunbelt and the CW saw him snort cocaine. 
 
· On April 14, 2016, at Defendant’s residence and in his presence, the CW purchased a firearm from Defendant and Morris, and Defendant gave the CW ammunition and instructions as to how to use the weapon.  An audio recording prior to the transaction indicates Morris told the CW that a bottle used in cooking methamphetamine exploded in her son’s bedroom. 
 
· Three other witnesses have indicated Defendant was involved in substance abuse and the sale of methamphetamine, cocaine, and pills, that some transactions occurred while Defendant was in uniform and had his service weapon, and all witnesses observed Defendant’s unmarked police vehicle.  Four witnesses have described seeing, firsthand, Defendant and Morris manufacturing (or attempting to manufacture) meth in the garage next to their residence and that that meth was for distribution and personal consumption.  The investigation indicates more than 50 grams of methamphetamine was involved.   
 
· When Defendant was arrested he indicated he had a substance abuse problem, but denied that it affected his police duties. 
 
· Defendant was the sergeant-at-arms, or enforcer, in a motorcycle gang prior to his employment in law enforcement.  Witnesses have indicated Defendant supplied a couple of gang members with drugs, and that other police personnel were potentially involved. 
 
· [bookmark: _GoBack]While in custody in this case, Defendant told his son, during a recorded phone call, that he would harm someone if released, specifically saying “someone’s head is on a ------- platter.”  During another recorded call, Defendant’s son said he would take care of a cooperating witness, which Cox described as a threat of harm by the son, and Defendant responded by reminding his son the call was being recorded. 
 
· On cross, Cox acknowledged the CW was not originally an FBI source and is a convicted felon, that some of the controlled buys were videorecorded, that during all the transactions there were firearms nearby but Defendant never threatened to use them, that there are no text messages from the CW to Defendant, and that in general the various witnesses would have criminal records possibly including felony convictions. 
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Section 3142(g)(1) is decidedly pro-detention because it singles out the involvement of controlled substances as favoring detention, and here three separate controlled substances are specified in the indictment and were described by Cox.  Furthermore, the involvement of a firearm in Count 3 is separately pro-detention under section 3142(g)(1) as well.   The evidence also includes reported methamphetamine manufacturing and use, and it is undisputed that methamphetamine trafficking, from manufacture to distribution and use, is highly dangerous.  See United States v. Beaumont, 759 F. Supp. 339, 341 (E.D. Tex. 1991) (noting unusual danger of methamphetamine because of its homemade nature and mobile manufacturing process); United States v. Agnor, No. 2:05MJ205, 2005 WL 1262525, at *1 (E.D. Va. May 27, 2005) (describing the “explosive nature” of manufacturing methamphetamine).  Under Stone, the section 3142(g)(2) factor goes to the weight of the evidence as to dangerousness, not the charged offense.  Stone, 608 F.3d at 948.   However, the concept of danger under the Bail Reform Act is sufficiently broad to include all the societal ills related to drug trafficking, and therefore the weight of the evidence as to the charges signifies serious danger risks.  Moreover, the charges, on this record, are well-supported, including several different recorded controlled buys and the sale of a firearm.  Defendant was directly involved in the transactions.  Although the evidence indicates Defendant abused his position as Lynch Police Chief to engage in drug trafficking, the fact that that position is unavailable to him now does not eliminate the risk of dangerous trafficking if released under section 3142(g)(4).  Additionally, the conversations between Defendant and his son during which they indicated they intend to harm witness(es) significantly add to the seriousness of the danger posed by Defendant’s release.  Thus 18 U.S.C. § 3142(g)(1), (2), and (4) combine to indicate significant danger risks of a serious nature.   
 
 The PSR includes some pro-release considerations, all of which were highlighted capably by defense counsel.  Defendant’s lack of any prior criminal history is strongly pro-release.  He is well-educated, has a steady history of employment, is financially stable, and has no mental or physical health problems. 
 
 However, some of the section 3142(g)(3) factors reflected in the PSR favor detention.  He reports a nine-year relationship with his co-defendant, Rettie Morris, and the evidence certainly supports the conclusion that that is a relationship fraught with danger risks.  During his bond interview, Stewart denied any history of substance abuse, but Cox’s testimony contradicts that description and now, after a more than a month in detention, Defendant acknowledges he suffers from an addiction. 
 
 Thus, the section 3142(g) factors are mixed, but, on balance, favor detention.  Any detention decision ultimately turns on the efficacy of potential conditions which, in turn, depends upon predicted compliance by a defendant.  See United States v. Hir, 517 F.3d 1081, 1092 (9th Cir. 2008) (noting with respect to strict conditions that “[i]n order to be effective, they depend on [defendant’s] good faith compliance.”).  When interviewed by the USPO, Defendant declared he had no substance abuse problem.  Now, however, after more than a month in custody, he has changed his tune and seeks release premised upon an intention to participate in drug abuse treatment.  Two factors compel the conclusion that Defendant cannot be relied upon to make good on that intention.  First, he Case: 6:16-cr-00020-GFVT-HAI   Doc #: 26   Filed: 07/15/16   Page: 6 of 6 - Page ID#: 66
was strikingly dishonest with the USPO when interviewed.  Second, the potential retaliation against cooperating witnesses indicates the proposed release scenario may be a ruse to do harm.  Indeed, Defendant proposes to reside with his son who was directly involved in the discussions of retaliation.  For these reasons, sufficient compliance with conditions cannot be expected so as to reasonably assure safety. 
 
Therefore, based upon the evidence presented and considering all the section 3142(g) factors, the Court finds, by clear and convincing evidence, that no release condition or combination of such conditions will reasonably assure the safety of any other person and the community.  Although the Court does not detain based upon nonappearance risks, detention is therefore required. 
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